Ofc. of Labor-Management Standards, Labor

and the Assistant Secretary may dis-
regard all related evidence offered by
the party failing to comply with the re-
quest or take such other action as may
be appropriate.

(c) Employees who have been deter-
mined to be necessary as witnesses at a
hearing shall be granted official time
only for such participation as occurs
during their regular work hours and
when they would otherwise be in a
work or paid leave status. Participa-
tion as witnesses includes the time
necessary to travel to and from the site
of a hearing, and the time spent giving
testimony and waiting to give testi-
mony, when such time falls during reg-
ular work hours.

[45 FR 15158, Mar. 7, 1980. Redesignated and
amended at 50 FR 31311, 31313, Aug. 1, 1985]

§458.73 Prehearing conferences.

(a) Upon his own motion or the mo-
tion of the parties, the Administrative
Law Judge may direct the parties or
their counsel to meet with him for a
conference to consider:

(1) Simplification of the issues;

(2) Necessity or desirability of
amendments to pleadings for purposes
of clarification, simplification, or limi-
tations;

(3) Stipulations, admissions of fact,
and contents and authenticity of docu-
ments;

(4) Limitation of the number of ex-
pert witnesses; and

(5) Such other matters as may tend
to expedite the disposition of the pro-
ceeding.

(b) The record shall show the matters
disposed of by order and by agreement
in such prehearing conferences. The
subsequent course of the proceeding
shall be controlled by such action.

[45 FR 15158, Mar. 7, 1980. Redesignated and
amended at 50 FR 31311, 31313, Aug. 1, 1985]

§458.74 Conduct of hearing.

Hearings shall be conducted by an
Administrative Law Judge and shall be
open to the public unless otherwise or-
dered by the Administrative Law
Judge.

§458.75 Intervention.

Any person desiring to intervene in a
hearing shall file a motion in writing

§458.76

in accordance with the procedures set
forth in §458.72 or, if made at the hear-
ing, may move orally on the record,
stating the grounds upon which such
person claims an interest. Such a mo-
tion shall be filed with the Administra-
tive Law Judge who shall rule upon
such motion.

§458.76 Duties and powers of the Ad-
ministrative Law Judge.

It shall be the duty of the Adminis-
trative Law Judge to inquire fully into
the facts as they relate to the matter
before him and to prepare, serve and
submit his recommended decision and
order pursuant to §458.88. Upon assign-
ment to him and before transfer of the
case to the Assistant Secretary, the
Administrative Law Judge shall have
the authority to:

(a) Grant requests for appearance of
witnesses or production of ducuments;

(b) Rule upon offers of proof and re-
ceive relevant evidence;

(c) Take or cause depositions to be
taken whenever the ends of justice
would be served thereby;

(d) Limit lines of questioning or tes-
timony which are immaterial, irrele-
vant, or unduly repetitious;

(e) Regulate the course of the hearing
and if appropriate, exclude from the
hearing persons who engage in mis-
conduct and strike all related testi-
mony of witnesses refusing to answer
any questions ruled to be proper;

(f) Hold conferences for the settle-
ment or simplification of the issues by
consent of the parties or upon his own
motion;

(g) Dispose of procedural requests,
motions, or similar matters which
shall be made part of the record of the
proceeding, including motions to
amend pleadings; also to recommend
dismissal of cases or portions thereof,
and to order hearings reopened prior to
issuance of his recommended decision
and order;

(h) Examine and cross-examine wit-
nesses and introduce into the record
documentary or other evidence;

(i) Request the parties at any time
during the hearing to state their re-
spective positions concerning any issue
in the case or theory in support there-
of;

223



§458.77

(J) Continue, at his discretion, the
hearing from day-to-day, or adjourn it
to a later date or to a different place,
by announcement thereof at the hear-
ing or by other appropriate notice;

(k) Take official notice of any mate-
rial fact not appearing in evidence in
the record, which is among the tradi-
tional matters of judicial notice and
also concerning which the Department
of Labor by reason of its functions is
presumed to be expert: Provided, That
the parties shall be given adequate no-
tice, at the hearing or by reference in
the Administrative Law Judge’s rec-
ommended decision and order, of the
matters so noticed, and shall be given
adequate opportunity to show the con-
trary;

(I) Correct or approve proposed cor-
rections of the official transcript when
deemed necessary; and

(m) Take any other action necessary
under the foregoing and not prohibited
by these regulations.

[45 FR 15158, Mar. 7, 1980. Redesignated and
amended at 50 FR 31311, 31313, Aug. 1, 1985]

§458.77 Rights of parties.

Any party shall have the right to ap-
pear at such hearing in person, by
counsel, or by other representative, to
examine and cross-examine witnesses,
and to introduce into the record docu-
mentary or other relevant evidence, ex-
cept that the participation of any
party shall be limited to the extent
prescribed by the Administrative Law
Judge. Two (2) copies of documentary
evidence shall be submitted and a copy
furnished to each of the other parties.
Stipulations of fact may be introduced
in evidence with respect to any issue.

§458.78 Rules of evidence.

The technical rules of evidence do
not apply. Any evidence may be re-
ceived, except that an Administrative
Law Judge may exclude any evidence
or offer of proof which is immaterial,
irrelevant, unduly repetitious, or cus-
tomarily privileged. Every party shall
have a right to present his case by oral
and documentary evidence and to sub-
mit rebuttal evidence.

§458.79 Burden of proof.

In a hearing concerning an alleged
violation of §458.2 (Bill of rights of

29 CFR Ch. IV (7-1-03 Edition)

members of labor organizations) or
§458.37 (Prohibition of certain dis-
cipline), the complainant shall have
the burden of proving the allegations of
the complaint by a preponderance of
the evidence. In a hearing concerning
an alleged violation of 8§§458.26-458.30,
the Chief, DOE shall have the burden of
proving the allegations of the com-
plaint by a preponderance of the evi-
dence. In a hearing concerning an al-
leged violation of other standards of
conduct matters, the District Director
shall have the burden of proving the al-
legations of the complaint by a prepon-
derance of the evidence.

[45 FR 15158, Mar. 7, 1980. Redesignated and
amended at 50 FR 31311, 31313, Aug. 1, 1985; 59
FR 15117, Mar. 31, 1994; 62 FR 6094, Feb. 10,
1997]

§458.80 Unavailability of Administra-
tive Law Judges.

In the event the Administrative Law
Judge designated to conduct the hear-
ing becomes unavailable, the Chief Ad-
ministrative Law Judge shall designate
another Administrative Law Judge for
the purpose of further hearing or
issuance of a recommended decision
and order on the record as made, or
both.

§458.81 Objection to conduct of hear-
ing.

(a) Any objection with respect to the
conduct of the hearing, including any
objection to the introduction of evi-
dence, may be stated orally or in writ-
ing accompanied by a short statement
of the grounds for such objection and
included in the record. No such objec-
tion shall be deemed waived by further
participation in the hearing. Such ob-
jection shall not stay the conduct of
the hearing.

(b) Automatic exceptions will be al-
lowed to all adverse rulings. Rulings by
the Administrative Law Judge shall
not be appealed prior to the transfer of
the case to the Assistant Secretary,
but shall be considered by the Assist-
ant Secretary only upon the filing of
exceptions to the Administrative Law
Judge’s recommended decision and
order in accordance with §458.88.

224



